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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 195 B.R. 365
RONALD STEVEN BRADDY, Case No. 95-45987-R
Debt or . Chapter 13

ORDER GRANTI NG APPLI CATI ON FOR ALLOMNCE OF ATTORNEY FEES

Inthis case, the issue is whether debtor's counsel shoul d be
allowed his full hourly rate for travel time. The Court concl udes t hat

the full hourly rate should be allowed.

The debtor's attorney has fil ed an application for all owance of
attorney fees inthe anount of $4, 095, for 23. 4 hours of work at $175
per hour. In addition, counsel seeks costs of $405. 06.

The only objectionwas fil ed by t he Chapter 13 Standi ng Trust ee.
The primary focus of thetrustee's objectionis uponthe applicant's
request for fees for travel tinme. The applicant travelled fromhis
officeindCinton Townshi p, M chigan, to downtown Detroit onthree
occasions in connection with this case. On July 17, 1995, the
appl i cant spent three hours of time for the meeting of creditors,

i ncludingtravel tinme. On August 31, 1995, the applicant expended 2.5



hours for the confirmation hearing, including travel tinme. On
Sept enber 14, 1995, the applicant spent 4 hours for the adjourned
confirmation hearingincludingtravel tine. The application does not
separately identify thetravel tinme onthese occasions, but giventhe
di stance it was probably about 45 m nutes to one hour each way
depending on traffic.

The trustee asserts that under 11 U. S.C. § 330, asinterpretedin
prior cases, the applicant shoul d be perm tted 50%of his standard
hourly rate for travel time. The basis of this conclusionis that
whiletravelling, the applicant is not productively providing "l egal

services." Seee.q., InreHamlton Hardware Co., Inc., 11 B. R 326,

331 (Bankr. E.D. M ch. 1981). However, at the sane tine the applicant
i s obvi ously not avail abl e to provide billablelegal services for other
clients. It thus appears that all ow ng an attorney 50%of his nornal
hourly rate for travel is a kind of comprom se in an effort to

determ ne a "reasonabl e fee," as requi red by t he Bankrupt cy Code. See

e.0., Inre Autonobile Warranty Corp., 138 B.R 72, 78 (Bankr. D. Col o.

1991) (surveying the cases); Inre Spanjer Bros., Inc., 191 B.R 738,

755 (Bankr. ND. Ill. 1996); Inre Lowe, 169 B. R 436, 440 (Bankr. E. D.

Ckla. 1994); Inre Bob's Supermarket's, Inc., 146 B. R 20, 23 (Bankr.

D. Mont. 1992), aff'dinpart, rev dinpart, 165B. R 339 (9th Cr.

B. A P. 1993).

The applicant asserts that heisentitledtohis full hourly rate



for histravel time onthe grounds that thetime spent travellingis a
reasonabl e and necessary conponent to the | egal services provi ded. See

€.0., Inre Ardura Corp., 139 B. R 963, 982-83 (Bankr. D. Col 0. 1992);

Inre Cano, 122 B.R 812, 814 (Bankr. N.D. Ga. 1991); I n re Bank of New

Engl and Corp., 134 B. R 450, 455 (Bankr. E. D. Mass. 1991), aff'd, 142

B.R 584 (D. Mass. 1992); Inre The Landing, Inc., 122 B.R 701, 703-05

(Bankr. N.D. Ohio 1990); Inre Carter, 101 B.R 170, 171-74 ( Bankr.

D.S.D. 1989). He specifically notes that his attendance at the neeti ng
of creditors and at the confirmation hearings was required. He further
notes that if histravel tineis not awardedinfull, hew | be placed
at a conpetitive di sadvantage i nthe market pl ace of chapter 13 | egal
services, conpared to attorneys whose offices do not require any
significant travel time. He adds that | ocating his officeindinton
Townshi p, although sonme distance from the Court, results in a
substanti al conveniencetotheclients inthe geographic areathat he
serves, and facilitates access to the bankruptcy court, whose

jurisdiction covers a w de geographical area.

11 U.S.C. 8 330(a) provides in pertinent part:

(a)(1l) After noticetothe parties ininterest and the
Uni ted States Trustee and a heari ng, and subj ect to sections
326, 328, and 329, the court may award to a trustee, an
exam ner, a professional person enpl oyed under section 327



or 1103--

(3)

(A) reasonabl e conpensation for actual, necessary
services rendered by the trustee, exam ner,
pr of essi onal person, or attorney and by an
par apr of essi onal person enpl oyed by any such
person; and

(B) reinbursenent for actual, necessary expenses.

I n det er m ni ng t he anount of reasonabl e conpensati on

to be awarded, the court shall consider the nature, the
extent, and t he val ue of such servi ces, takinginto account
all relevant factors, including--

(A) the tinme spent on such services;
(B) the rates charged for such services;

(C) whether the services were necessary to the
adm ni stration of, or beneficial at thetinme at which
t he service was rendered toward t he conpl etion of, a
case under this title;

(D) whether the services were performed within a
reasonabl e amount of tinme commensurate with the
conpl exity, inmportance, and nature of the problem
i ssue, or task addressed; and

(E) whet her t he conpensation i s reasonabl e based on t he
customary conpensati on charged by conparably skill ed
practitioners in cases other than cases under this
title.

(4) (A) Except as providedin subparagraph (B), the court

shal

not all ow conpensation for--
(i) unnecessary duplication of services; or
(ii) services that were not--

(1) reasonably likely to benefit the debtor's



estate; or

(1'l') necessary tothe admni stration of the case.
(B) Inachapter 12 or chapter 13 case in which the
debtor is anindividual, the court nmay al | owreasonabl e
conpensationto the debtor's attorney for representing
the interests of the debtor in connection with the
bankr upt cy case based on a consi derati on of the benefit
and necessity of such services tothe debtor and the
other factors set forth in this section.

Under 11 U.S.C. 8 330, the focus of the Court's inquiry is on
det erm ni ng a r easonabl e conpensati on for actual, necessary servi ces.
See 88 330(a)(1)(A) and 330(a)(4)(B). Inthis case, it is undisputed
t hat t he applicant actually spent thetinme he clains to have spent on
travel . See 8 330(a)(3)(A. It is also undisputed that the
applicant's travel and attendance was both necessary to the
adm ni stration of the case and beneficial toward conpl etion of the
case. See 8330(a)(3)(C. It isfurther undisputedthat the services,
including thetravel, were perfornmedin areasonabl e anount of tine.
See § 330(a)(3)(D)y. Finally, althoughthereis no evidence of record
inthis caseonthis point, inthe Court's experience, it is customary

in the legal services market in this area for attorneys in non-

bankruptcy cases to charge the full hourly rate for travel tine. See

§ 330(a)(3)(E). See also In re Cano, 122 B.R at 814.
I n addi tion, indeterm ni ng reasonabl e conpensati on, the Court

concludes that it should al so consider which result would best



facilitate conpetitioninthe market for | egal services i n bankruptcy,
and especially inchapter 13 cases. It is clear that granting full
conpensation for travel time will allow the greatest nunber of
attorneys tooffer their servicestothe publicinchapter 13 cases.
Thi s benefits the publicinits access not only to attorneys but al so
tothe Court itself. Inaddition, tothe extent a debtor deci des that
it isunreasonableto pay an attorney for travel time, that debtor is
freetoretainan attorney who agrees not to charge for travel tine or
whose officeiscloseinproximtytothe Court. Moreover, allow ng
t he public the greatest access to attorneys throughout the district
will likely reduce the conpensation for travel tinme in particul ar
cases, for two reasons. First, the increased conpetition should result
inlower fees generally. Second, each attorney will berequiredto
pro-rate such travel tinme whentravellingfor norethan one case. See

Inre Navis Realty, Inc., 126 B.R 137, 144-45 (Bankr. E.D.N. Y. 1991);

In re Carter, 101 B.R at 173.

Based on t hese consi derati ons, the Court concl udes t hat under 11

U S.C. § 330, the conpensationto whichanattorneyinthisdistrict?

1 The Court nust note that this is not a case where t he debt or
has retai ned an attorney fromoutside the district to handl e a case
t hat coul d be capabl y handl ed by an attorney inthe district, and where
t hat attorney nowseeks full conpensation for the required ext ended
travel or for a higher hourly rate. See e.g., Hadi x v. Johnson, 65
F.3d 532 (6th Cir. 1995); Inre Almacs, Inc., 178 B.R 598, 606-07
(Bankr. D.R 1. 1995). Nor does this case involve issues of
conpensation for required out of town travel by a locally based
professional. See e.qg., Inre F&MDistrib., Inc., No. 94-52115
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isentitledincludes conpensation at the attorney's full hourly rate
for travel tinme that is: (1) actually spent for travel; (2) a
reasonabl e ti ne consi dering the distance travell ed; (3) necessary in
the sense that the travel was required in connection with the
bankruptcy court process; and (4) beneficial inthe sense that the
| egal services for which the travel was undertaken advanced the
adm ni stration of the estate. Because the record in this case
establishes that the applicant's travel tinme neets thesetests, full
conpensation for the travel tine will be all owed.

Finally, the Court nust note that the trustee's argunent
concerni ng the | ack of productivity while travelling proves too nuch.
Every week t he Court wi tnesses a massi ve | ack of productivity by the
numer ous chapter 13 attorneys attendi ng the chapter 13 cal endar call .
Such cal endar calls can take up to four to six hours, but the case | oad
is such that an individual attorney may spend just a few m nutes
productively providing | egal services in addressing the Court or
negotiating with other attorneys. Yet thereis no suggestionthat the
debtors' attorneys are not entitledto conpensation at the full hourly
rate for timewaitingincourt. Indeed, it would severely curtail the
supply and avai l abil ity of conpetent chapter 13 1 egal services if full

conpensati on were awarded only for the ti ne spent actual |y argui ng or

(Bankr. E.D. M ch. Aug. 10, 1995) (accountants awar ded 75%of hourly
rate for out of town travel tine). The issues raised in those
circunst ances need not be addressed here.
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negoti ati ng the case, and not for non-productive waitingtine. See

Stanl ey B. Bernstein, Collier Bankruptcy Conpensation Qui de ¥ 4. 06, at

4-40-40.1 (Lawence P. King ed., 1995).

The conclusion reached in Part |l above, and the Court's

consi deration of "local practice" in resolving this issue, is

consistent withPerotti v. Seiter, 935 F.2d 761 (6th Cr. 1991). In

t hat case, the Court consi dered an award of attorney fees under the
Cvil Rights Attorney's Fees Awards Act of 1976, 42 U. S. C. § 1988(b).

On the issue of conpensation for travel time, the Court stated:

Def endant argues that the district court inproperly
conpensated plaintiff's counsel for tine spent intravel.
Def endant relies upon Hi ckman v. Valley Local School
District Board of Education, 513 F. Supp. 659, 663 (S.D.
Chi o 1981), for the propositionthat travel time shoul d not
be billed at the usual rate. Plaintiff points toCrunbaker
V. Merit SystemProtection Board, 781 F. 2d 191 (Fed. Cir.
1986), nodi fi ed on ot her grounds, 827 F.2d 761 (Fed. Cir.
1987), for the contrary position. W believethat mtters
of this sort arewithinthe discretiongiventhedistrict
court, which has greater famliarity withlocal practice
t han does this court, and we will not reverse on this
record.

Perotti v. Seiter, 935 F.2d at 764.

Al t hough Perotti isacivil rights case, it appropriately applies
i n bankruptcy cases for two reasons. First, both the statute applied

inthat case, 42 U. S.C. §1988(b), and t he appl i cabl e provi si on of the



Bankruptcy Code, 11 U S.C. 8§ 330(a), permt the court to allow
"reasonabl e" attorney fees. Second, inapplying 11 U S.C. §8 330(a),
the Sixth Circuit has heldthat it is appropriate to | ook to cases

appl ying other fee shifting statutes. Seelnre Boddy, 950 F. 2d 334,

337 (6th Cir. 1991) ("Congress intended no distinction between
attorney's fees in bankruptcy cases and t hose awar ded i n non- bankr upt cy
cases . . .").

The Court's consideration of |ocal practiceinresolvingthis

issue is alsoconsistent withMssouri v. Jenkins, 491 U. S. 274 (1989).

Inthat civil rights case, the court upheldthe award of fees for the
services of paralegals and | aw cl erks based upon the prevailing
practices inthelocal market. The Suprene Court adopted thi s general
proposition:

Areasonabl e attorney's fee under 8§ 1988 i s one cal cul at ed
on the basis of rates and practices prevailing in the

rel evant market, i.e., "in line with those [rates]
prevailinginthe community for simlar services by | awers
of reasonably conparabl e skill, experience, and reputation, "

Bl um supra, 465 U.S., at 896, n. 11, 104 S. Ct., at 1547,
n.11, and one that grants the successful civil rights
plaintiff a"fully conpensatory fee, " Hensley v. Eckerhart,
461 U. S. 424, 435, 103 S. Ct. 1933, 1940, 76 L. Ed. 2d 40
(1983), conparabletowhat "istraditional with attorneys
conpensated by a fee-paying client."

M ssouri v. Jenkins, 491 U.S. at 286.

This Court's anal ysis of the market forces at i ssueinthe present

caseinPart Il aboveis simlar tothe Suprenme Court's anal ysi s of



mar ket forces at issue in Jenkins:

Al l el se bei ng equal , the hourly fee charged by an attorney
whose rat es i ncl ude paral egal work i n her hourly fee, or who
bills separately for the work of paral egals at cost, will be
hi gher than the hourly fee charged by an attorney conpeti ng
inthe same market who bills separately for the work of
paral egals at "market rates.” In other words, the
prevailing "market rate" for attorney tine is not
i ndependent of the manner in which paralegal tinme is
accounted for. Thus, if the prevailing practiceis agiven
community were to bill paral egal tine separately at narket
rates, fees awarded the attorney at market rates for
attorney time woul d not be fully conpensatory if the curt
refused t o conpensat e hours bill ed by paral egal s or did so
only at "cost." Simlarly, the fee awarded woul d be t oo
highif the court accepted separate billing for paral egal
hours in a market where that was not the custom

1d. at 286-87. Seealsolnre WlverineKnittingMIls, Inc., 107 B. R

546 (Bankr. E.D. M ch. 1989).

V.

A

The Court's consideration of the issue presented has been

conpl i cat ed by two unpubl i shed? deci si ons of the United States Court of

2 The unpublished decisions of the Sixth Circuit are
"unpublished"” in the sense that they are not published in the bound
vol unes of West's Federal Reporter. The Sixth Circuit does however
distribute all of its decisions for electronic publication. InRi chard
C. Reuben, New O tes for Sore Eyes, 80 A. B. A J. (June 1994) at 22, the
aut hor states that in 1993, the Sixth G rcuit published 2250 opi ni ons
el ectronically, of which 550 were reported i n bound vol unes. The
aut hor further states that the Second, Third, Fifth and El eventh
Circuits do not permt any publication of their unreported deci sions.
Presumably the i ssue rai sed here woul d not ariseinthosecircuits.
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Appeal s for the Sixth Crcuit, Inre Hayes & Son Body Shop. Inc., No.

91-5634, 1992 WL 56754 (6th Cir. March 23, 1992) and Schroeder v.

Wbodhaven Sch. Dist., No. 88-1617, 1989 W. 25823 (6th Cir. March 20,

1989). InHayes & Son Body Shop, the court affirmed the bankruptcy

court's decisionto all ow50%of the usual hourly rate for travel tine.
I n Schroeder, the court affirmed the district court's conpl ete deni al
of fees for travel tine.

Nei t her party citedHayes & Son Body Shop or Schroeder and t he

Court found these unreported deci sions through its own research.
Nevert hel ess, the Court feel s conpelledto attenpt to determ ne the
appropriate weight togivethem Thisis aninportant i ssue because
this Court is obligated to follow all published Sixth Circuit

deci si ons, even those with which this Court di sagrees, see, e.49., Inre

Gaylor, 123 B.R 236, 241 (Bankr. E.D. M ch. 1991), and if those
unreported decisions are entitled to the sane wei ght as publi shed

deci si ons, the Court might® have to sustainthe trustee's objectionsin

For areviewof therules of various circuits regarding the citation of
publ i shed deci si ons, see Elizabeth M Horton, Sel ective Publication and
the Authority of Precedent inthe United States Courts of Appeals, 42
UCLA L. Rev. 1691, 1696 at n.19-22 (1991). Unlikethe Sixth Grcuit,
amjority of circuits permt the citation of unreported decisions only
in related cases. |d.

3 Evenif these two decisions are binding, interestingissues

woul d still arise fromthe arguabl e i nconsi stency bet ween t hem and
fromthe arguable inconsistency of both with Perotti v. Seiter,
di scussedin Part Il1l. As noted, Hayes & Son Body Shop al | owed 50%of

full conpensation for travel time, Schroeder all owed no conpensati on,
and Perotti allowed full conpensati on.

11



t he present case.

Unfortunately, the precedential val ue of unpubl i shed deci si ons of
the Sixth Circuit isunclear. Thislack of clarity originateswth

Sixth Circuit Rule 24(c),* which provides:

(c) Citation of Unpublished Decisions. Citation of
unpubl i shed decisions by counsel in briefs and oral
argunmentsinthis court andinthedistrict courtswithin
this circuit is disfavored, except for the purpose of
establishingres judicata, estoppel, or thelawof the case.

| f counsel believes, neverthel ess, that an unpubli shed
di sposition has precedential valueinrelationto anateri al

i ssue inacase andthat thereis no published opinionthat
woul d serve as wel |, such deci sion may be citedif counsel

serves a copy thereof on all other partiesinthe case and
on the court. Such service nmay be acconpl i shed by i ncl udi ng
a copy of the decision in an addendumto the brief.

Citing this rule, the Sixth Circuit has stated in several
publ i shed deci si ons that its unpubli shed deci sions havelittle or no

precedenti al value. See Manufacturers' Indus. Relations Ass'nv. East

Akron Casting Co., 58 F. 3d 204, 208 (6th Cir. 1995); United States v.

Wllianms, 15 F. 3d 1356, 1363 n.6 (6th CGr.), cert. denied, 115 S. Ct.

431 (1994); Silverburgv. Evitts, 993 F.2d 124, 127 (6th Gir. 1993);

Taxpavers United for Assessnent Cuts v. Austin, 994 F. 2d 291, 295 n. 3

(6th Gr. 1993); Brown v. Crowe, 963 F.2d 895, 897 n.2 (6th Gr. 1992);

Hall v. Shipley, 932 F.2d 1147, 1152 (6th Cir. 1991); Ewing v.

McMackin, 799 F.2d 1143, 1151 n.14 (6th Cir. 1986); Kol esar V.

4 See also the identical Sixth Circuit Rule 10(f).
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Youghi ogheny & Ghi o Coal Co., 760 F.2d 728, 731 n.1 (6th Cir. 1985);

and Ranmey v. Kentl and El khorn Coal Corp., 755 F. 2d 485, 488 n. 6 (6th

Cir. 1985).

On the ot her hand, the Sixth Circuit has citedits unpublished
deci sions i n nunerous published decisions. Sonetines, the court
explicitly statesthat its citation of an unpublished deci sion i s under
t he exceptionin Rul e 24(c) that applies to unpublished deci si ons t hat
have "precedential valueinrelationtoamterial issueinthe case
and there is no published deci sionthat would serveaswell . . . ."

See Pensi on Benefit Guar. Corp. v. Alloytek, I nc., 924 F. 2d 620, 625

n.3 (6th Cir. 1991); Youghi ogheney & Ohi o Coal Co. v. MIliken, 866

F.2d 195, 201 n.2 (6th Cir. 1989); Norton v. Parke, 892 F. 2d 476, 479

n.7 (6th Cir. 1989), cert. denied, 494 U. S. 1060 (1990); Ovi edo V.

Jago, 809 F.2d 326, 329 n.3 (6th Cir. 1987); andBaer v. R & F Coal

Co., 782 F.2d 600, 602 n.1 (6th Cr. 1986). More often, however, the
Sixth Grcuit sinply citesits unpublished decisions w thout explicitly
stating that the exceptionin Rule 24(c) applies. Wthinthe past 12

nont hs, such publ i shed deci sions include: United States v. Turner, 77

F.3d 887, 889 (6th Cir. 1996); Brown v. Local 58, Int'l Bhd. of Elec.

Wrkers, AFL-A QO 76 F. 3d 762, 770-71 (6th G r. 1996); DuPont v. United

States, 76 F.3d 108, 110 (6th Cir. 1996); Schaffer v. A.O Smth

Harvestore Prod., Inc., 74 F.3d 722, 732 (6th Gr. 1996); United States

v. Smth, 73 F. 3d 1414, 1416-17 (6th Cir. 1996); Tully Constr. Co.,
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Inc. v. Cannonsburg Envtl. Assocs., Ltd., (Lnre Cannonsburg Envtl.

Assocs., Ltd.), 72 F. 3d 1260, 1265 (6th GCir. 1996); United States v.

Mtchell, 67 F. 3d 1248, 1254 (6th G r. 1995), cert. denied, 116 S. C.

971 (1996); United States v. Sherlin, 67 F.3d 1208, 1218 n.3 (6th G r.

1995), cert. denied, 116 S. C. 795 (1996); United States v. Travis, 62

F.3d 170, 173 (6th Cir. 1995), cert. denied, 116 S. Ct. 738 (1996);

VWi sman v. Robbins, 55 F. 3d 1140, 1146 (6th Cir. 1995); and Uni ted

States v. Onens, 54 F. 3d 271, 277 (6th Cir.), cert. dismssed, 116 S.

Ct. 492 (1995).

Areviewof the Sixth Circuit cases in each of these categories
suggest s t hat al t hough t he Court of Appeal s does recognizethat its
unpubl i shed deci si ons are not bi ndi ng precedent inthe sane sense as
publ i shed deci si ons, the court does cite an unpubl i shed deci si on when
there i s no published decision on point and the reasoni ng of the
unpubl i shed decision is found persuasive.

The practiceinthe | ower courtsis consistent withthe approach
taken in the Sixth Crcuit. Several |ower court decisions have
addressed the i ssue of the precedenti al wei ght of unpublished Sixth

Circuit decisions. See City of Detroit v. Gty of H ghl and Park, 878

F. Supp. 87, 90 n.3 (E.D. Mch. 1995); Inre Prager, 181 B.R 917, 921

(Bankr. WD. Tenn. 1995); Miuhammd v. City of New York Dept. of

Corrections, 904 F. Supp. 161, 190 n. 38 (S.D. N. Y. 1995); Spells v.

Cuyahoga Communi ty Col | ege, 889 F. Supp. 1023, 1027 n.2 (N.D. Chio
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1994); Chance v. Conpton, 873 F. Supp. 82, 86 n.1 (WD. Tenn. 1994);

Harringtonv. Grayson, 764 F. Supp. 464, 468 n.6 (E D. Mch. 1991); and

Curtis v. Universal Match Corp., Inc., 778 F. Supp. 1421, 1428 n. 1

(E.D. Tenn. 1991). In each of these cases, the |l ower courts noted that
unpubl i shed Si xth G rcuit deci sions are not bi ndi ng precedent, and t hen
went on t o exam ne whet her the particul ar unpublished Sixth Circuit

decision cited to it persuasively addressed the |egal issues.

For exanple, inlnre Prager, cited above, the issue was whet her
a support obligationfor achildwho had reached t he age of najority
was non-di schar geabl e under 11 U.S. C. § 523(a)(5). Under the anal ysis

requi red by the published Sixth Circuit decisioningFitzgeraldv.

Fitzgerald (Inre Fitzgerald), 9F. 3d517 (6th Gr. 1993), Bankruptcy
Judge Kennedy concl uded t hat t he support debt was non-di schar geabl e.
I n addressi ng an unpublished Sixth Circuit decision cited by the

debtor, Sholes v. Sholes (ILnre Sholes), No. 92-5610, 1993 W 15123

(6th Gr. Jan. 25, 1993), Judge Kennedy noted that amajority of Sixth
Circuit and district court deci sions have hel d t hat unpubl i shed Si xth
Crcuit decisions are not binding. However, Judge Kennedy not ed t hat

intwo published decisions, Norton v. Parke and Chance v. Conpt on,

cited above, the courts didrely on unpublished deci sions that the
courts found persuasi ve. Neverthel ess, in determ ning that Shol es was

not persuasi ve, Judge Kennedy noted that Fi t zgeral d was deci ded after

Shol es, and that the one page Shol es opinion provided little anal ysis

15



of its facts or |egal issues.
Thus, the |l ower courts join the Sixth Circuit in applying a
general principlethat although not bindi ng, unreported Sixth Grcuit

deci sions can be cited if persuasive.

I n applying that general principle to this case, this Court

concludes that to the extent that Hayes & Son Body Shop hel d t hat

travel time shoul d be awarded at 50% and to the extent that Schr oeder
hel d t hat no conpensati on can be awarded for travel tinme, the |l ack of
reasoned analysis in those decisions |eaves this Court unpersuaded.

I n Hayes & Son Body Shop, the Sixth Grcuit's entire anal ysis of

the issue is found in these two sentences:

Simlarly, local travel tineis an overhead expense built
intoalawer's hourly rate, except for situations in which
the | awyer actually perfornms | egal services during the
travel tine, or inwhichthe travel tinme exceeds one hour,
inwhichcasebillingat one half the attorney's hourly rate
is permssible. Inre S. T.N. Enters., 70 B.R 823, 837
(Bankr. D. Vt. 1987). Finally, we reject plaintiff's
contention that di sall owance of travel expenses constitutes
an anti-trust violation.

Hayes & Son Body Shop, 1992 W. 56754 at **3.

Simlarly, inSchroeder, the Sixth Grcuit's only explanation for

affirmng the district court's conpl ete deni al of fees for travel tine

16



was this sinple statenent: "[D]eterm ningthe amount of fees to award
for travel tineiswithinthedistrict court's discretion.” Schroeder,
1989 W. 25823 at **2.

Clearly there is no reasoned analysis in either of those
deci sions. Neither decisioncitedor di scussed the nunmerous published
deci sions on the i ssue of conpensation for travel tinme, nor di scussed
any basi s for its choi ce of approaches fromanong t he several different
approaches takenin the case |l aw. Likew se, neither decision di scussed
t he factual circunstances of the request for fees for travel tine. The

first sentence of the quote i nHayes & Son Body Shop sinply restates

the conclusionreachedinthe casecited, S . T.N. Enters. This suggests

that the statedruleis settled!|aw, but as notedinPart I, thelawon
this issue is anything but settl ed.
There i s anot her reason why this Court is |eft unpersuaded by

Hayes & Son Body Shop and Schroeder. As those opinions state, the

st andard of reviewfor feeissues on appeal is abuse of di scretion.

Haves & Son Body Shop at **1; Schr oeder at **2. See also |l n re Boddy,

950 F. 2d at 336. Thus, the Sixth Circuit's statenents regardi ng f ees
for travel timeinthose two unpublished deci si ons may not have been
i ntended to be statenments of settledlawstrictly applicablein all
cases. The cases may i nstead stand for the nore basi c propositionthat
the | ower court's deci sion regardi ng conpensation for travel tine wll

be reversed only for an abuse of discretion. |Indeed, only that
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interpretation of those cases can be reconciled with the published
decision inPerotti, whichaffirmed full conpensation for travel tine,
as discussed in Part 111, above. See n.3, above.

Therefore, the Court concl udes that the results in the unpublished

deci si ons i n Hayes & Son Body Shop and Schr oeder are not bi ndi ng and do

not preclude this Court fromexercisingits own discretiontoreachthe

concl usion stated in Part |1, above.

Accordingly, I TISHEREBY ORDEREDt hat the trustee's objections
tothe applicationfor fees fil ed by debtor's attorney are overrul ed,
and t he debtor's attorney i s awarded $4, 095 in fees and $405.06 i n

expenses.

STEVEN W RHODES
U. S. Bankruptcy Judge

Ent er ed:

cc: David Ruskin
Thomas Budzynski
Debt or
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